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RECENT DECISIONS

WILLS -

REFERENCE TO OTHER WRITINGS -

1055

INCORPORATION OF A

LETTER WRITTEN SUBSEQUENT TO A WILL BUT PRIOR TO A CODICIL -

March 25, 1932, testator made a will bequeathing money to his executors to
be distributed by them "as shall be directed by me in a letter that will be found
in my effects ••• which •.. will be dated March 25, 1932." The letter was in
fact dated July 3, 1933. Subsequent to the latter date a codicil was executed
reaffirming the will but failing to make special mention of the letter. On the
first appellate hearing the court refused to allow the letter to be incorporated
by reference, because it was not in existence at the time the will was executed.1
On appeal, held, the republication of a will by a later codicil incorporates by
reference a prior informal document not in existence when the will referring
to it was executed. Simon v. Grayson, ·15 Cal. (2d) 531, 102 P. (2d) .1081
(1940).
Without the republishing codicil, the letter would not be admitted to probate
along with the will, since its admission would be in disregard of the statutory
formalities. 2 The English courts hold that republication will serve to incorporate
an intervening letter, if the republished instrument refers to the letter as being
in existence at that date,8 but refuse to probate the letter where the reference is
ambiguous and can be interpreted to be to a future letter.4 The effect of this rule

Simon v. Grayson, (Cal. App. 1939) 94 P. (2d) 1044.
A will may not be altered by a subsequent informal instrument. Shillaber's Estate,
74 Cal. 144, 15 P. 453 (1887); Atwood v. Rhode Island Hospital Trust Co.,
(C. C. A. ut, 1921) 275 F. 513.
3 In the Goods of Truro, L. R. l P. & D. 201 (1866); In the Goods of Rendle,
68 L. J. (P.) 125 (1899); In the Goods of Stewart, 4 Sw. & Tr. 2II, 164 Eng.
Rep. 1497 (1863).
4 In the Goods of Smart, 71 L. J. (P.) 123 (1902); In the Goods of Reid,
38 L. J. (P.) 1 (1868); Durham v. Northern, [1895] Prob. 66, 69 L. T. 691
(1893); In the Goods of Mathias, 3 Sw. & Tr. 100, 164 Eng. Rep. 12II, 9 Jur.
(N. S.) 630, 8 L. T. (N. S.) 471 (1863).
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is paradoxical in many instances,5 since it frequently places a penalty on an
accurate reference in the original will. Ordinarily the validity of the republished
reference will depend on the verb tense used in the will. 6 If the will speaks of
a letter which has been written, the only occasion for employing the doctrine of
republication would arise where the letter did not actually exist at the time of
the execution of the will. 7 If the will indicates that the document is not yet in
existence, and this is in fact true, republication is of no avail in saving the
attempted incorporation.8 It would seem that the republication of a reference
which was inaccurate and fallacious when first made does not serve to identify
the letter with any more precision than a future reference. The principal case
follows the English rule by giving effect to a reference which was incorrect.
1Vhile this holding seems to satisfy the mechanical rule that the incorporating
instrument must refer to the letter as being in existence, it appears to stretch
the doctrine of republication. Although there are no other American decisions
directly on this point, there are numerous cases which allow republication to
incorporate alterations made informally in a will when it appears it was the
intention of the testator to republish it as altered. 9 If the letter can be clearly
identified by the reference, then on the principle of these decisions the letter
should be admitted. The difficulty of incorporating the letter arises from the
somewhat mechanical rule that the incorporating document must refer to the
letter as being in existence. The courts, however, feel that such a rule is essential
to a proper identi.fication,1° and is a necessary limitation on the doctrine of incorporation by reference.11
5 Where a will mentions a specific date upon which an incorporated document
will be written and it is written on that date and followed by a codicil, the reference
serves to identify the letter and there is no reason for not allowing incorporation.
6
On republication by codicil the reference was held to be valid where it was to
"the inventory signed by me and deposited herewith." In the Goods of Truro, L. R.
I P. & D. 201 (1866). But where the reference was to "a book or memorandum that
will be found with this will," republication was not allowed to incorporate it. In the
Goods of Smart, 71 L. J. (P) 123 (1902).
7
If the letter existed at that time, the original will would incorporate it.
8
ln re Smart, 71 L. J. (P.) 123 (1902).
9
Shaw v. Camp, 163 Ill. 144, 45 N. E. 211 (1896); Lawrence v. Burnett, 109
S. C. 416, 96 S. E. 144 (1918); Linnard's Appeal, 93 Pa. 313 (1880); Freeman v.
Hart, 61 Colo. 455, 158 P. 305 (1916).
10
Estate of Young, 123 Cal. 337, 55 P. 1011 (1899); Shillaber's Estate, 74
Cal. 144, 15 P. 453' (1887); Bryan's Appeal, 77 Conn. 240, 58 A. 748 (1904).
11
Some states have so limited the doctrine of incorporation by reference that a
republication can never save an informal instrument. O'Leary v. Lane, 149 Ark. 393,
232 S. W. 432 (1921); Hatheway v. Smith, 79 Conn. 506, 65 A. 1058 (1907);
In re Rausch's Will, 258 N. Y. 327, 179 N. E. 755 (1931).

